INTRODUCTION
"It's a privilege to do this job.' U.S. Supreme Court Justice Stephen G. Breyer, describing his experience on the bench. "It's not the sort of situation you want.... I went out and got a job to take care of my grandchildren." 2 Edward B. Davis, former Chief Judge of the Southern District of Florida, describing his experience on the bench and why he left. For most members of the legal profession, becoming a federal judge signifies the culmination of a legal career. After years of distinguished results will at least redirect the discussion towards examining other, perhaps more subtle, factors that influence federal judicial tenure.
This Article has three main findings. First, tenure trends among the federal judiciary have held fairly constant over the past half century, notwithstanding the cyclical decline in inflation-adjusted salaries. In fact, the data show observable trends towards slightly longer tenure. Second, the net assets of judges recently appointed to the federal bench have been increasing, suggesting a possible selection effect amongst candidates for the federal judiciary. Third, the budget for the federal judiciary has grown at a geometric rate over this same period, vastly outpacing the rate of growth for judicial salaries. Each of these factors, while not necessarily resolving the debate over federal judicial tenure, provides important factual data and a framework for future academic and policy discussions.
Parts I and II of this Article provide context for the debate about judicial tenure: Part I discusses the legislative and legal histories relating to the compensation of federal judges; Part II reviews the existing scholarship on federal judicial tenure. Part III provides a brief description of the data collected from the Administrative Office of the United States Courts and other sources. Part IV reports the results, which employ time-series trends and regression analyses to examine the influence, if any, of political, professional, and personal factors on federal judges' length of service. Part V discusses possible implications of these results, both regarding the judicial selection process and potential reforms.
I THE LEGAL AND LEGISLATIVE DEBATES OVER JUDICIAL COMPENSATION
While Article Ill, Section 1 of the U.S. Constitution prohibits the nominal diminution of federal judicial salaries, it does not require Congress to provide cost-of-living adjustments. Given inflation, unadjusted salaries amount to a decline in real salaries from year to year. As shown in Figure  1 , real salaries 9 for federal judges have steadily declined over the past thirty years. Over the past half century, federal judges (including Supreme Court Justices) have enjoyed only sporadic adjustments to their salary, from a low in 1954 to a peak in 1969." o 9. Real salaries adjust for inflation, thereby measuring salaries in constant dollars. For example, consider an individual who earns $50,000 in 1980 and $107,500 in 2001. This person experienced an apparent increase in salary of $57,500, but no increase in real salary, since $50,000 in 1980 is roughly equal in real dollars to $107,500 in 2001.
10. Another way to view this graph is to look at average real salaries over this period. In this regard, current real salaries for district and circuit judges-$150,000 and $159,100, respectively-are above their average for the past half century-$143,034 and $156,277, respectively. 
11.
See RICHARD A. POSNER, FEDERAL COURTS: CHALLENGE AND REFORM 385-90 (1996) (referencing the Judiciary Act of 1789 and subsequent judiciary acts which adjust salaries); William H. [Vol. 91:1029 
Year
The total number of cases commenced annually has steadily increased in both the district and circuit courts over this period. As one might expect, the decreases in average caseload generally correspond to expansions of federal judgeships, which provided more judges to share in the work. The increases correspond to periods when the number of judgeships remained constant. Reading Figures 1 and 2 together, judges are hearing more cases without a corresponding increase in compensation. While judges face largely stagnant salaries, the starting base salaries for first-year associates at large, prestigious law firms have increased and now rival the earnings of federal district and circuit judges, as illustrated in Table 1 . In fact, after factoring in additional compensation like bonuses often afforded to law firm associates but not to federal judges, first-year associates may earn more than federal judges. 3 12. This information was taken from past years of the U.S. Census Bureau, Statistical Abstract of the United States, which reported aggregate caseload statistics based upon the Administrative Office of the United States Courts, Annual Report of the Director from various years. The aggregate caseload for district and circuit courts is reported for the twelve-month period ending June 30. Data is unavailable for all years; discontinuities in the lines reflect years with unavailable data. The average caseload for district court judges was computed by dividing the total caseload across all districts by the number of authorized judges; the average caseload for circuit court judges was computed by dividing the total caseload across all circuits by the number of authorized judges (multiplied by three to account for three-judge panels). Because this method does not adjust for senior judges, this calculation will likely overstate the true average number of cases heard by active judges. This method, however, is the same one used by the Bureau of Justice Statistics in computing the average judicial caseload.
13. See Insecure About Their Future: Why Some Judges Leave the Bench, 34 THE THIRD BRANCH (Feb. 2002) , at http://www.uscourts.gov/ttb/feb02ttb/feb02.html#insecure ("It is especially hard for federal judges to see law clerks leave their employment after a year and make more than their former bosses."). This trend of declining salaries, Chief Justice Rehnquist argues, carries adverse first-and second-order consequences. He contends that more judges are leaving the bench at an earlier age than ever before to pursue more lucrative options. As the problem becomes more entrenched, he argues, it will further affect the willingness of potential applicants to join the federal bench, creating a less diverse, and arguably less qualified, judiciary. 1 " Justice Breyer has commented that as the federal judiciary faces declining real salaries and increasing workloads, the independence and diversity of the judiciary are threatened, ultimately challenging our "basic 14. Salaries are annual and unadjusted for inflation. Judicial salaries are stated in the Federal Judiciary Act of 1789 and subsequent acts. See supra note 11. First-year associate salaries are based on a survey of U.S. law firms consisting of more than 250 attorneys provided by the National Association of Law Placement (NALP liberty."' 9 In effect, these justices and other advocates of higher federal judicial salaries assert that declining real salaries adversely affect judicial tenure.
The debate surrounding compensation of federal judges is longstanding, dating back to at least the late 1960s. In 1967, Congress first attempted to address the issue of inadequate salaries for judges, along with the salaries of members of the legislative and executive branches, through the Federal Salary Act of 1967.20 This act created a commission, composed of private citizens appointed by the three branches, to make recommendations every four years regarding salaries within each of the three branches. 2 Upon receiving these recommendations, the president would make a final recommendation to Congress, which ultimately would decide the matter. Judges received a substantial pay increase in the first year, their highest real salary over the last one hundred years, but they saw their salaries frozen subsequently, perhaps as other policy issues gained greater salience. All efforts to implement an automatic cost-of-living adjustment were unsuccessful.
Following six years of frozen federal salaries, Congress in 1975 passed the Executive Salary Cost-of-Living Adjustment Act. 22 As the title suggests, this act was designed to allow salaries among the three branches to keep pace with inflation. It proved more successful than the Federal Salary Act, although the Comptroller General of the United States, the administrator responsible for recommending salary increases, interpreted it such that each additional salary increase for judges required separate statutory authorization. 23 As a result, on more than one occasion federal judges were denied salary increases.
Most recently, Congress passed the Ethics Reform Act of 1989,24 which slightly modified both the Federal Salary Act and the Executive Salary Cost-of-Living Adjustment Act. 25 Like its predecessors, the Ethics Reform Act sought to make salary adjustments systematic and less discretionary but failed to produce consistent results, as political pressure upon Congress to withhold salary adjustments prevailed. 26 20. Pub. L. No. 90-206, § 225, 81 Stat. 642-45 (1967) .
21.
Id. 22. Pub. L. No. 94-82, 89 Stat. 419 (1975 In 2001, a group of federal judges challenged in court Congress's failure to raise judicial salaries in step with inflation, arguing that its failure to do so violated the Compensation Clause, Article III, Section 1 of the U.S. Constitution. 7 The district court granted summary judgment in favor of the federal judges, holding that the Ethics Reform Act entitled judges to costof-living adjustments, which vested, for purposes of the Compensation Clause, upon its enactment. It also held that Congress's appropriations efforts to prohibit judicial salary increases did not alter its obligations under the Ethics Reform Act. 28 A divided panel of the Federal Circuit, however, reversed. 29 The Federal Circuit relied on the "unambiguous" holding of United States v. Will 3 " to conclude that "judicial pay increases which are enacted and effective, except in the sense that they are not yet 'due and payable' to judges, may be repealed."'"
On appeal, a divided Supreme Court denied certiorari. In dissenting from the denial of certiorari, Justice Breyer acknowledged the awkwardness of judges ruling on an issue in which they themselves would be the primary beneficiaries, but sided with the district court's holding that the Compensation Clause protects judges in circumstances where Congress has elected, as it had in the Ethics Reform Act, to guarantee to maintain federal judicial salaries. 32 Concern over political fallout has made Congress reluctant to issue themselves and federal judges pay raises commensurate with those observed in other professions. Figure 3 provides 
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Not surprisingly, the salaries for federal judges and U.S. Senators are closely aligned, increasing in unadjusted salary from roughly $40,000 in 1970 to roughly $150,000 in 2000. They were, until recent years, also closely aligned with deanships at public law schools. Conclusions regarding the trend of federal judicial salaries depend on the comparison group. Judges' salary increases compare unfavorably to those of physicians and partners at large city law firms. Conversely, judges' salary increases have greatly outpaced those of public school teachers and the per capita income over the same period. Hence the public-perception dilemma facing Congress and federal judges: their salaries exceed those of many, if not most, professions. Of course, as Chief Justice Rehnquist has pointed out, most judges' occupational alternatives bear greater similarity to law firm partners than to school teachers. 34 Given the history and recent closely divided case law regarding judicial compensation, the relative scarcity of scholarship on this issue, or on federal judicial tenure more generally, is surprising. Political scientists have written on turnover in Congress 35 and the U.S. Supreme Court, 36 but have only recently focused their attention on lower federal courts. 37 The last traditional legal scholarship on the subject was written over twentyfive years ago. 38 This Article extends the existing social science and legal scholarship by including recent data on federal judges and also by applying different statistical analyses to the data.
II THE STUDY OF JUDICIAL TENURE
The study of judicial tenure is still relatively new. The earliest studies were mostly descriptive and focused on the Supreme Court. 39 Two articles of note, however, directly examined judicial salaries and tenure. Keith Rosenn argued in his 1976 article that "[b]y failing to maintain the real economic value of judicial salaries, Congress has breached the moral duty which the compensation clause of article III, section 1, imposes upon it." 4 Providing ample data demonstrating judges' lost real income over time, Rosenn advocated a legislative remedy that would index salaries to keep pace with the rate of inflation, a measure he deemed necessary to avoid "the cost and embarrassment of the cyclical demoralization of the 34. Time of Crisis, supra note 1 (statement of Chief Justice Rehnquist) ("[lI]t is not fair to compare judges' salaries to salaries in other occupations. Those lawyers who are most qualified to serve as federal judges have opportunities to earn far more in private law practice or business than as judges.").
35. 4 2 Like Justice Breyer, Judge Sprecher contended that inadequate compensation threatens the quality, and ultimately the independence and integrity, of the federal judiciary. 43 More recently, Emily Field Van Tassel wrote a historical piece accounting for the various reasons that federal judges have left the bench. 44 It is worth noting that in her study looking at judges who left the bench between 1789 and 1992, only eleven judges stated inadequate salary as their reason for leaving. 45 Other scholarly works in the 1980s and 1990s on judicial tenure were more empirical in nature. The primary focus remained the Supreme Court. 46 Two recent articles, however, have examined the issue of judicial tenure on lower federal courts, though both focused primarily on the relevance of political factors. Deborah Barrow and Gary Zuk argued in their 1990 article that politics largely explained why judges retired from the bench. 47 Specifically, they found that Democratic judges at both the district and circuit court levels (those largely appointed by Democratic presidents) were more likely to depart during a Democratic president's administration, and were more likely to stay in the aftermath of "critical (liberal) Supreme Court decisions. ' "48 James Spriggs and Paul Wahlbeck likewise provided a political explanation in their 1995 article: judges were more likely to retire when they shared the same political affiliation as the sitting president. 4 9 They also concluded that additional factors, including compensation, affected judges' retirement rates.
Chief Justice Rehnquist has also written on the subject. In his annual Year-End Reports on the Federal Judiciary, Rehnquist has repeatedly spoken critically of what he perceives as inadequate compensation for federal judges and its probable effects on tenure. He has argued that judges are squeezed in multiple directions: their caseloads have steadily increased due to the greater federalization of criminal and civil law as well as
41.
Id.
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Sprecher, supra note 38, at 385.
43.
Id. at 396.
44.
See unfilled vacancies remaining from prior departures, while at the same time their salaries have diminished in real dollars. 50 This trend in declining compensation runs "counter-productive to the common sense goal of encouraging capable individuals to enter the Judiciary." 5 ' In his 2000 YearEnd Report, Rehnquist surmised that declining salaries have induced a higher number of judges to leave the bench in the 1990s. 5 2 Rehnquist reiterated his concern regarding judicial pay more recently in his 2002 YearEnd Report. 3 Other legal scholars have expressed skepticism over the causal relationship between judicial salary and tenure. Judge Richard Posner, for example, has described judicial compensation as "adequate," noting that the price differential between associates at large law firms and federal judges could be justified in part because associates "work like dogs, and most federal judges do not." 54 Moreover, he argued, pensions offered to federal judges that allow them to retire at full salary 55 provide an attractive inducement, "more so with every passing year." 56 At the same time, Judge Posner concedes that some highly qualified candidates, particularly those residing in areas with a high cost of living, might decline opportunities to join the federal bench. 7 Other judicial scholars such as Pamela Karlan believe that, notwithstanding the fairness concerns underlying federal judicial compensation, "it would be ludicrous to suggest that current judicial salaries pose any sort of structural threat to judicial independence." 58 From the existing scholarship emerge two points. First, political scientists who have undertaken analytical studies of the factors influencing judicial service have focused primarily on decisions motivating retirement rather than length of service, thus understandably placing a greater emphasis on examining political factors. 59 Second, legal scholars have generally refrained from considering judicial service from an empirical perspective, instead examining more closely the doctrinal issues raised, such as separation of powers concepts underlying the decisions in the Williams case 50. Rehnquist, The 1997 Year-End Report on the Federal Judiciary, supra note 11. 51. Rehnquist, The 1998 Year-End Report on the Federal Judiciary, supra note 11. 52.
Rehnquist, The 2000 Year-End Report on the Federal Judiciary, supra note 11, at 3 (writing that "it is no wonder" that fifty-four federal judges left the bench during the 1990s, given that many partners in "top firms in large cities now make in excess of $500,000 per year").
53. I explore factors influencing judicial tenure using data provided by the Federal Judicial Center. 61 The complete data set includes information on every Article III judge-Supreme Court, court of appeals, district courtwho has served on the federal bench from 1789 through 2001. I focused on data from the period of 1945-2000 because the courts during this period more closely resemble the current federal judicial structure, making the data more relevant to contemporary issues of judicial compensation and tenure. 62 Data on each judge includes relevant dates (birth, nomination, commission, and if applicable, retirement, departure, and death), gender, ethnicity, education, court, professional background (including occupation prior to joining the federal bench), American Bar Association ratings, and several other factors. Using other public and private data where possible, I added additional variables, such as net assets at the time of nomination, annual salary at time of retirement, and presidential and Senate-majority parties at the time of nomination and retirement. 63 Within the 1945-2000 period, I narrowed the data to all judges who retired from the bench between 1945 and 2000. By retirement, I mean a permanent departure from the bench; judges who elect senior status were not classified as "retired" for purposes of this Article. 64 Thus, while many of the judges included in the data set began and ended their federal judicial career within the 1945-2000 period, it also includes those who joined the bench prior to 1945. The data. set provides demographic information on judges who retired during each presidential administration and allows for regression analysis examining the causal factors underlying judicial tenure.
Ultimately, looking at the data by administration is a helpful way of observing why judges serve on the bench for the duration that they do, allowing us to examine political, as well as economic and chronological, data.
IV EXPLANATIONS OF JUDICIAL TENURE
There are several possible explanations for judicial tenure. Just as politics influence which judges gain confirmation, so too might politics influence when judges leave the bench. Similarly, financial compensation may affect judges' willingness to remain on the bench, or motivate them to pursue employment elsewhere. Lastly, personal characteristics, such as age, gender, and ethnicity, may explain trends in judicial tenure. Part IV explores these factors. Table 2 provides the aggregate average data for federal district and circuit court judges who retired between 1945 and 2000:
A. Overview
64. In measuring judicial tenure, judges who permanently leave one level of the court after being elevated to a higher court (for example, district court to circuit court) are counted within the group of judges who permanently leave to pursue nonjudicial activities (for example, retirement). The effect of classifying elevated judges in the same category, if any, would be to understate the actual tenure trends. As later discussed, the figures show that judicial tenure on both the district and circuit courts has slightly increased over the 1945-2000 period. Had elevated judges been excluded from consideration, the figures for judicial tenure would be even higher. On average, judges were appointed during their early fifties and served on the bench for nearly twenty years. More than half of them qualified for their pension, which allowed them to retire at full pay. 65 Most of the judg6s came either from private practice or from another judgeship (either federal or state), although a nontrivial percentage came from a prosecutor's office (U.S. Attorney or District Attorney), civil service, or elected office ("Legislator"). Moreover, the federal bench during this period, like the other branches of the federal government, consisted primarily of Caucasian men, with very few women, Black, or Hispanic attorneys. With recent appointments, women and minority groups have dramatically increased their representation. 66 Because these statistics are aggregated, they cannot capture trends over time. To observe whether tenure trends have 65. The pension qualification requirements for federal judges are explained in detail, infra note 86.
66. In fact, between 1945 and 2000, the proportional representation of judges in the abovementioned groups of judges has doubled. changed over time, and if so, by how much, it is necessary to disaggregate the data. Tables 3a and 3b show the demographic data, broken down by presidential administration. Note: President corresponds to the presidential administration during which time the judge retired from the bench.
B. Time-Series Trends
The figures for district court retirements reveal that, on average, recent retirees from the bench were appointed at a marginally younger age and served slightly longer terms on the bench than did their predecessors. Accordingly, a greater number of them qualified for their pension, from a low of 31.3% of judges retiring during the Truman administration to 78.2% of judges retiring during the Clinton administration. While some of this increased duration on the bench can be attributed to higher life expectancies, that alone cannot account for the entire increase. Additionally, while an overwhelming majority of judges joined the bench from a prior judgeship, private practice, or the prosecutor's office, Table 3a shows some shifting in the distribution among the three. The percentage of judges coming from private practice has held fairly constant, but over time more judges have come from a prior judgeship and fewer from prosecutors' offices. One possible explanation for the increase in representation in prior judgeships is that service on the bench allows both the president and the Senate to observe the judicial philosophy of the nominee and better predict how the judge will act once on the federal bench.
67.
See infra text and figures accompanying notes 68-72. Table 3b provides comparable data for circuit court judges. It illustrates some differences between circuit and district court judges, but produces similar trends over time: Note: President corresponds to the presidential administration during which time the judge retired from the bench.
The president and Senate often select a circuit court nominee from the pool of district court judges, as reflected in the distribution of prior jobs: the majority come from the bench, a large plurality from private practice, and relatively few directly from prosecutors' offices. Thus, circuit court judges, on average, are older than their district court counterparts when they begin their commission. Yet, despite being older when they join the bench, circuit court judges serve roughly the same period on the bench as their district court counterparts. Not surprisingly, a high percentage of circuit court judges qualify for their pension upon retirement. Two explanations may account for this phenomenon. First, circuit judges, by the nature of their position, hear cases for which litigants disagree over the earlier district court outcome. As a result, they often rule on more controversial, and hence more significant, cases. Second, the workload is less hectic on a daily basis for circuit court judges: they need not meet with litigants outside of oral argument or engage in the fact-finding inquiry inherent in most district level cases. These factors may allow circuit court judges to work for a longer time.
Taken together, Tables 3a and 3b show that while retirement trends for both district and circuit judges have been cyclical over time, the trend in recent years is towards longer years of service and a corresponding increase in the number of judges qualifying for their pension. Admittedly, this upward trend may be part of a cycle and eventually turn downward. But the recent trend is clearly not toward abbreviated tenure, as some, like The average age at commission has held fairly constant, between fifty and fifty-five years of age, while the average length of tenure has slowly but steadily increased over the last two decades, exceeding twenty years for the past decade. Similarly, the percentage of judges qualifying for their pension has steadily increased, nearly monotonically during the 1980s and 1990s.
One explanation for the increase in tenure, of course, is the overall increase in life expectancy. It would naturally follow that, as the general population lives longer on average, judges likewise work additional years on the bench. Since 1945, life expectancy has increased about ten years. 69 As illustrated in Figure 5 , the average age of federal judges who remain on the bench each year has held fairly constant, between 61 and 65 years of age. The less-than-expected increase in the average age of sitting judges at
68.
Figures 4-6 use a three-year rolling average to better reflect the long-term trends. Given the relatively low number of judges that may join the bench in any given year (particularly in earlier years), an "outlier" judge may have a dramatic, and potentially misleading, effect on the figures for a given year.
69. Statistics on life expectancy were obtained from the National Center for Health Statistics. Of perhaps greater interest is the average (mean) age for judges at retirement, which has outpaced the increase in U.S. life expectancy over the past twenty years. Consistent with Tables 3a and 3b, Figure 5 shows that the retirement age has increased over the past two decades. Not 
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This figure shows the following: the oldest judge to retire from the bench in each given year (Maximum Age), the youngest judge to retire from the bench in each given year (Minimum Age), the mean age for all retiring judges in each given year, and the median age for all retiring judges. Jurists such as Justice Breyer decry the use of a federal judgeship as a "stepping-stone to some other more lucrative job in the private sector."" As the bottom line (Minimum Age) of Figure 6 illustrates, dating back to at least since 1945, some judges have left the federal judiciary at a relatively young age, for whatever pursuit. These early departures, however, have been balanced by those who serve into their nineties. On average, judges serve until their midseventies, long after most citizens have retired from their jobs. It is also worth noting that the average age and median age for retiring judges closely align, casting doubt whether the average age of retirement is being driven by "outlier" judges who retire at a very old age.
C. Regression Analysis
The tables and figures in Part IV.B strongly suggest that over the past fifty years, federal judges were appointed to the bench at a slightly younger age and served longer terms on the bench. Even if federal judges were dissatisfied with the declines in their real salaries, 74 their dissatisfaction does not appear to manifest in earlier retirement or shorter terms on the bench, at least not compared to earlier years. To better ascertain whether judicial service has changed over time, and, if so, which factors have influenced it, it is helpful to evaluate the data through regression analysis. This approach allows for greater precision in evaluating the individual effects of particular variables, the significance of these effects, and the possible changes over time. Table 4a reports the regression of federal district judges, looking at the factors that influence the number of years that judges serve on the bench.
73.
Time of Crisis, supra note I (statement of Justice Breyer). 74. See, e.g., Van Tassel, supra note 44, at 425 (listing how some judges have left the bench due to inadequate salary). Note: A P-value less than or equal to 0.10 is generally regarded as statistically significant. 'Elected Official' refers to whether the judge held elected office prior to joining the bench.
Gender and ethnicity have a large and statistically significant effect on the length of service on the bench. Women served, on average, 8.5 fewer years on the bench than their male counterparts, and Black judges served 3.9 years less than their non-Black counterparts. This contrast is made more crucial by the fact that both female and Black judges began their judgeships at a younger age than their male and non-Black counterparts. 7 5 One must look at these figures with caution, since women and Blacks comprise only a very small fraction-7. 1 -/o-of all judges who left the bench during this period. 76 District court judges appointed by Democratic presidents serve on average two more years than their Republican-appointed brethren. 77 Judges' ages at commission had a small, but statistically significant,
75.
The data reveals that the average age for Black nominees joining the district court is 49.2 years of age versus 51.3 years of age for non-Black nominees. The average age for female nominees joining the district court is 47.2 years of age versus 51.3 years of age for male nominees. 76. A comprehensive inquiry explaining the differential tenure trends among female and Black judges is beyond the scope of this Article, but breaking down net assets by gender and race among those nominated to the bench between 1977-2000 shows that Black judges have lower net assets than non-Black judges. See supra note 63 (describing Goldman data). Perhaps Black judges serve shorter terms on the bench because they, more than their non-Black colleagues, feel financial pressures to leave the bench to eam more in private practice. This theory, however, cannot explain shorter tenure rates among women judges, since their net assets were higher than those of their male counterparts. This is only speculation at this point, requiring further research.
77. An explanation underlying this effect is beyond the scope of this Article, but it may be because Republican presidents during the period 1945-2000 were in office for thirty-six of the fifty-five years. Democrat-appointed judges who desired that their successor be of the same political affiliation may have remained longer on the bench, waiting--often without satisfaction-for a change in leadership in the White House.
effect on overall service-judges appointed later in life served shorter terms.
More surprisingly, a judge's occupation prior 78 to joining the district court does not have a statistically significant effect on his or her length of service. This is significant because a judge's job prior to joining the bench can be used as a rough proxy for individual wealth. 7 9 One might expect, all things being equal, that judges coming directly from private legal practice are more affluent than those coming from either government or another judgeship, since private practice is typically more lucrative than the other professions. 8 " One might also expect that judicial compensation would have a less negative effect on judicial service for wealthier judges because they have a diminishing marginal utility for money. 8 Accepting the validity of this proxy, the nonsignificance of a judge's prior job suggests a low elasticity between a judge's wealth and his or her length of service on the bench. Differences in a judge's prior wealth do not yield corresponding differences in the length of a judge's tenure. Alternatively, a judge's prior job may not be a valid proxy for wealth, which would suggest that judges from different career backgrounds may be similar with respect to wealth. This latter question I explore shortly.
Rerunning the regression by accounting for trends by presidential administrations-done by including dummy variables for each of the presidential administrations--does not statistically significantly affect the results. Gender, ethnicity, age at commission, and political affiliation of the nominating president remain statistically significant, with similar coefficients as reported in Table 4a . The other variables remain statistically nonsignificant, also with similar coefficients. The results also show that the decline in tenure during the Carter administration, and the increase in tenure during the Clinton administration, were indeed statistically significant, as suggested in Table 3a. 78. A brief explanation regarding the categories for prior occupation: "Government" means a nonelected government position; "Judge" refers to a judgeship, whether state or federal; "Elected Official" means an elected position in the state legislature or Congress; "Private Practice" corresponds to a job at a law firm or nongovemment job; "Professor" refers to a university professorship or deanship; "Prosecutor" means a job at either the city, district, state, or U.S. attorney's office.
79. Neither the data provided by the Administrative Office of the U.S. Courts nor other publicly available sources recorded the wealth of individual judges. But beginning with Carter judicial appointees, Sheldon Goldman began collecting information on judges' net assets at time of nomination. Later in this Article, infra tbl.5, I use this information in a duration model to test the effect of wealth on judicial service for judges appointed after 1976.
80. The disparity between private practice, government, and public-interest practice is more pronounced now than it was in prior decades. Given its longitudinal nature, the data may mask recent effects.
81. Of course, one could also argue that an individual with higher net assets, assuming they were based on salary and not inheritance, would have a higher opportunity cost in foregoing his or her job to join the federal bench.
The identical regression, looking at circuit court judges, produces similar results: Note: A P-value less than or equal to 0.10 is generally regarded as statistically significant. 'Elected Official' refers to whether the judge held elected office prior to joining the bench.
Female and Black circuit judges served statistically shorter terms, as did their counterparts on the district court. This differential impact occurred even though female and Black circuit judges began their commission at a younger age than their male and non-Black, respectively, counterparts. Age at commission again had a statistically significant but small effect on service. By contrast, political affiliation had a very small and statistically insignificant effect, suggesting that circuit court judges were perhaps even less affected by political factors than district court judges. As with the regression of district court judges, the judge's job prior to joining the bench did not yield any statistically significant results. Rerunning the regression to account for presidential trends did not significantly affect the results. The regression for circuit court judges in Table 4b raises the issue of whether the results vary by circuit. The intuition here is that tenure trends vary, even if only slightly, by circuit, and that these differences may be explained by differences in cost of living or alternative careers to the bench. For example, all circuit judges earn the same salary, irrespective of where they reside. But the average cost of living for a judge in, say, the Tenth Circuit is likely lower than for a D.C. Circuit judge. Rerunning the regressions to account for circuit affiliation-by including a series of dummy variables for the respective circuit courts-does not change the results in a statistically significant way. Tables 4a and 4b show that a judge's gender, race, and age affected how long he or she served on the bench. Political affiliation played a smaller and, in the case of circuit judges, statistically insignificant factor. For both courts, a judge's prior job did not affect the length of tenure on the bench. These regressions are consistent with the tables and figures in Part IV.B, but show with greater precision the differential impact of a judge's individual characteristics on tenure. Thus, with respect to federal judges who have left the bench over the past fifty-five years, judicial tenure has remained fairly constant, notwithstanding the decline in real salary over that period. Moreover, judicial tenure does not depend on a judge's prior employment, a factor that arguably can serve as a rough proxy for wealth.
D. Wealth and Recent Appointments
The above analysis cannot fully explain the effect, if any, of a judge's wealth on judicial service. The lack of financial data on judges during the 1945-2000 period prevents a more precise inquiry on this issue. It is, however, possible to at least examine the wealth of appointees during recent presidential administrations (President Carter through President Clinton) using data provided by judicial scholar Sheldon Goldman, who recorded federal judges' net assets at the time of their nomination. The trends are similar across district and circuit court judges. Although there is some fluctuation in the judges' net wealth over time with respect to prior jobs, judges' wealth has generally increased in each successive administration. Because the figures are reported in constant, inflationadjusted dollars, this upward trend reflects that over time, judges, on average, joined the bench with more individual wealth. This holds true for judges joining the bench from either private practice or another judgeship (the two categories that comprise the large percentage of judges' jobs prior to joining the bench). While these figures, by themselves, cannot tell a definitive story about the effects of wealth on judicial tenure, they do reveal that over the past quarter century, presidents have, on average, appointed judges with higher personal wealth. Moreover, that increase is not attributable solely to attorneys coming from private practice but reflects a prevailing trend across different law-related jobs.
One must be cautious, however, in drawing conclusions from this data. The observed increase in net assets may largely wash away once compared with salaries of attorneys over this period. The limited data on law school deans and large firm partners, as illustrated in Figure 3 , suggests that judges' peers on the bar have also enjoyed increased wealth in recent years. This suggests that the increases in judges' net assets reflect a broader trend of increased wealth among other segments of the practicing bar, as well as comparable sectors of the economy.
V IS COMPENSATION AFFECTING TENURE?
This empirical analysis of federal district and circuit court judges over the past half century shows that trends in judicial service have held fairly constant. If there is a distinguishing trend, it is that judges are appointed at a slightly earlier age and serve slightly longer terms before retiring. These results run counter to Chief Justice Rehnquist's claim that judicial salaries are in effect shortening judges' length of service. Also, as illustrated by Tables 4a and 4b , a judge's job prior to joining the bench does not appear to affect in any statistically meaningful way his or her tenure on the bench.
At least some judges are likely dissatisfied with the decline in their real salaries, especially as the disparity between what they and their peers-let alone their former clerks-are earning continues to grow. In an effort by some judges to "keep up with the Joneses," ' 82 they are becoming increasingly discontent. Collectively, however, they do not appear to be "voting with their feet" 83 by leaving the federal bench either after shorter tenures or at younger ages.
Why this effect? There are at least two possible, nonmutually exclusive explanations. First, as suggested by the data on net assets for recent appointments, the downward trend in real salaries may affect which members of the bar are willing to join the federal bench. Table 5 shows that the net assets of district and circuit court judges alike are generally increasing, not just in the aggregate but across different sectors of the legal profession from which these judges come. This conclusion supports Chief Justice Rehnquist's claims that inadequate salaries will have adverse selection effects, namely that the job will disproportionately attract members of the bar already possessing wealth. 84 Independently wealthy judges will be less cost-sensitive to stagnant or declining salaries and therefore less inclined to retire early. This leads to a judiciary that is less representative of society.
Second, this outcome may be explained by considering judges' overall compensation, which extends beyond their salary. Putting aside whatever psychological benefit judges derive from their job, judges receive additional nonsalary benefits. Each active judge, whether on a district or circuit court, receives secretarial support and at least two full-time law clerks. The number of clerks allotted to judges has grown over time, in large part in response to their burgeoning caseloads. These clerks work long hours and provide assistance to judges, ranging from research to drafting opinions as well as additional duties in district court chambers. 85 While the judge is always ultimately responsible for the work product that leaves his or her chambers, the increased clerk support helps reduce the amount of work for the judge.
There is also the trade-off between leisure and labor time that still works in favor of federal judges. While there is no disputing that federal judges, by and large, work very hard, they have much greater autonomy and discretion than their counterparts in private practice. Judges do not report to a superior or client, they enjoy lifetime tenure, and their only dayto-day constraints are self-imposed.
In addition to law clerks, federal judges receive other perquisites. Provided they remain on the bench long enough to qualify for their pension under the "Rule of 80,"86 federal judges can retire at full salary, effective at the time of retirement. For example, if a district judge retires in 2001 after qualifying for a pension, he or she is entitled to receive $145,100 annually for the remainder of his or her life. Whereas many jobs offer front-loaded compensation that declines over time, particularly after retirement, judicial compensation is evenly distributed over time, making it a valuable form of compensation, albeit one contingent on long-term commitment. And, unlike pension plans for many members of the workforce, federal judges are not required to draw from their annual salary to contribute to their pension. Further, federal judges receive large private offices 87 and are fully reimbursed for their expenses when they travel on judicial business. 88 Of course, it is impossible to know with any precision the aggregate value of in-kind benefits the federal government provides to federal judges, and that amount varies by individual judge. Nonetheless, Figure 7 provides a stark graphical depiction.
judge be at least sixty-five years of age, with age and total years of service on the bench totaling at least eighty years. 28 U.S.C. § 371(c) (2002) . Prior to 1985, judges were required to be at least sixty-five years of age and to have served on the bench fifteen years. Prior to 1954, judges were required to serve on the bench until they were at least seventy years old, with ten years of service. 28 U.S.C. § 371(b) (1952) . See also POSNER, supra note 11, at 33.
87. Circuit judges in particular are often given multiple sets of offices, one for their main chambers, and another for when they travel to another city to hear oral argument. Over the past forty years, the total budget for salaries for active federal judges-district and circuit-grew approximately by a factor of fourteen. 8 9
The budget for the federal judiciary, over that same period, has grown by a factor of nearly 100: The federal government spent $50 million in 1962 on the federal judiciary; in 2001 it spent $4.6 billion. To place the growth of judicial salaries and the overall budget in perspective, the historic rate of inflation has been roughly 3%, meaning that $100 in 1962 is now worth about $600 in 2002 figures, 90 reflecting a growth factor of six. Due to the increase in the number of authorized judgeships between 1960 and 2000, aggregate judicial salaries outpaced the historic rate of inflation. On an individual level, however, judicial salaries have essentially kept pace with the historic rate of inflation. 9 '
Some of the federal judiciary budget growth can be explained by increases in the number of judges: the number of Article III judges grew from 365 in 1962 to 851 in 2002,92 with a corresponding expansion in nonArticle III judges over this time (for example, magistrate, bankruptcy, and tax judges). 93 Nevertheless, the growth rate in the number of judges cannot fully account for the corresponding growth in the federal judiciary budget. Overhead expenses have increased over this period, due to additional or growing compensation for law clerks and support staff, among other expenses. 94 Because the federal government does not provide a consistent detailed breakdown of its judiciary budget, 95 it is impossible to know exactly how these funds are allocated. Still, the annual tables reveal that, at least for the period 1960-2001, the authorized budget for federal district and circuit judges' salaries (in unadjusted dollars) grew by a factor of roughly six per judge, while the authorized budget for support personnel, travel, and miscellaneous expenses grew by a factor of ten. 9 6 Although subsequent annual tables combine the aforementioned categories into a single figure, one may speculate that a nontrivial, and possibly growing, portion of the budget goes to provide nonsalary benefits to federal judges, as discussed above.
CONCLUSION
What do these findings say about the state of the federal judiciary? First, it is important to recognize that the absence of a causal relationship between declining judicial salaries and judicial tenure does not negate the Chief Justice's call for increasing the salaries of federal judges. If we believe that federal judges are underpaid as a matter of substantive fairness, 97 then the justification for increasing their salaries stands independent of our 92.
FED. JUDICIAL CTR., Courts of the Federal Judiciary, at http://air.fjc.gov/history/dcfrm.html (last visited Feb. 10, 2003) . 
94.
The federal judiciary budget does not include the expenses for U.S. Marshalls, who, among other tasks, provide security for judges and staff.
95.
While the Administrative Office of the United States Courts records budgetary statistics for the federal judiciary in its directors' annual reports, the means by which it records this information has varied over time, thereby preventing any systematic longitudinal analysis. observing shorter tenure rates for judges. And even if we were unpersuaded by the call for higher judicial salaries on principle, we might still ieach the same conclusion as a matter of policy. Judges' average net assets (in constant dollars) are continuing to climb, potentially reflecting a financial barrier to the position. This increase suggests that, in the aggregate, opportunity costs for prospective nominees have grown, especially given the significantly higher salaries offered in private practice. If we believe that judicial diversity-economic as well as gender and ethnic-is important, then higher judicial salaries may be in order. Second, these findings call for further analysis of labor trends in the federal judiciary. Political scientists and sociologists have long recognized that individuals in any type of bureaucracy respond to changes in their compensation and work environment in various ways. Some responses are readily observable, such as exiting the profession. However, as this Article demonstrates, federal judges are not leaving their positions at higher rates than their predecessors. Other responses to bureaucratic change are more subtle, such as changes in effort, increased delegation of duties, and expenditures of resources. 98 The findings in this Article suggest that these lines of research would be fruitful.
98.
For an interesting discussion of this subject, see JAMES Q. WILSON, BUREAUCRACY: WHAT GOVERNMENT AGENCIES DO AND WHY THEY Do IT (1989).
